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¥ P the ¢ alien a&” it is contended,. 18, That

it exercifes s pgwer no, where delegated’to

1 4 feden] governmient., - 2d! That it unites legiflative
] paaditisl power to thole of the executive, 3d.
1 Thu thi union of ‘powers fubverts the general prin-

1 iicalir organization and pofitive _provifions of the
il chnl conltitution. ‘ _
1 o order to cledr the way for & corre@ view of the
&1 {2 pobition, feveral obfervations will be premifed.
s

Tathe firft place ; it is to be borne in mind, that
& thereto having precifely declared, ¢ That the powers

fares refpétively, or to the people ;” it is incumbent
i this, 48 in every other exercife of power by the
fderal goveinment, to prove from the conititution,
dat it grants the particular power exercifed, |

The gext obfervation to be made, is, that much
tonfufion and fallacy have been thrown jnto the quef.
tion, by blending the two cafes of aliens, members of
u befale eation, and aliexs mimbers of friendly mations.
Thele two cafes are {o obvioufly, and fo effentially
1itin&, thst it occafions no little {urprife that the dif-
tistion fhaald have been, difregarded; and -the fur-
prile it fo much the greater, a3 it appears that the
taocafes me-afually diftinguithed by two {eparmte
18 of congréfs, pafied at the fame feffion, and com-
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thé cale of ¢ alfen enemies ;" "the other ** concerning
tliees” indiferiminately ; and- confequently extending

Utited States.  With refpe@ o alien énemies, no
éwbt has been intimated, as to the federal authority
oser them ; the confitution haviog exprefsly delegated
toongrels the power to declare war againtt any nati-

T
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mewies.  With re(pé@ to aliens, who are not ene-
nits, but members of nations in pesce and amity
with the United States, the power atfumed by the &
¢f congrels, is denied to be conititutional.

A ttard obfervation is, that were it admitted as is
cetended, that the ¢ 28t concerning aliens,” has for
i3 ctje®, not a pewaly, but a greventive juflice; it
would il remain to be proved that it comes within
the cunflitutional power of the federal legiflature;
t:dif within its power, that the legifisture has exer-
ifed it in ¢ conflitutional madner, -

In the adminiQiration of preventive juftice, the
fotlowing principles have been held (acred ; that fome
frobable ground of fufpicion bé exhivited before fome
jadicial authority ; that it be (uppored by oath or
18rmation ; that the party msy avoid being thrown
icta confinement, by-finding. pledges or fecurities for
bis lezal condu@ (ufbicient in the judgment of fome
judicial nuthority ; that he may have the benefis of »
writof kaBeas carpus, and thus obtain hls releafe, if
-»ru3fully confinzd 3_and that he may-at any time be
Cikhafged from his recognizance, of his confinement,
ted rellored to his_foymer liberty .and rights, on the
trder of the proper judigial- suthority ; if it Sall fee
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moft tender of contexions, where he msy have “vefied"
his entire property, snd a‘utpired pro n‘{’lof ‘the' el
! the moreiglge‘ nd 3 where -
he enjoys under the laws, s greater fhare of the "blel-~
fings of perfonl fecurity, and perfonal libeity, than
he can elfewhere hope for, ind where he_nisp” have
nearly completed his probationary title to citizenthipj
ify moreover, in the execution of the fentedce sgaingt
him, heis to be expofed, not cnly- to the ordinary
dangers of the fes, but to the peculiar canfusities in-

= f cioles of free government.  4th, That it fubverts, the—cident to 2 crifis of war, and of unnatural Jicention{-

nefs on that.clement, and poffibly to vindiétive pur-
pafes, which his emigration itfelf may have provoked’;
if & banifhment of this fort be not & punithment, ‘and
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. Ttis faid, that congrefs wre by “tiié’ conflitation=to
prote& exch Rite agnindt invafidn 3. dnd that the cheans
of ‘prevesstdy invafiod, are included’ in' ¢Hd power of.
protelion agein@ir,* . o vy 3k I3
“The power.of werin’ gederdl, Waving béen. §tﬁ:§’

erbe
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granted by the cobftirution ; '§Hii’clihfe‘mn'ﬁ'eiii!
4-mere fpecification' for greater caution” and_ éertilnty,
of which there are othér exampley in the infrdient’
or be the injun@iow of & duty, faperaddEd toa granfof
the power. - Under either explaration;' it cannbt 2ne
large the power of congrefs on-the fmbjedt. 5 The
wer and the'dnty. to prote€t each fite againft an
mvading enemy, ‘wonld tie the fameé undéi tié genéral’
power, if this ‘regard to gréater caution “had; beﬁix

smong the feveret of punithments, it will be difficult” dmitted.

to imagine # doom to which the name ctn be 2p-
fliCted, on mere fulpicion, by the fingle will of the

volved in any offence againft the laws of mations,
;hzrgcd«on the foreign fiate of which they are mem.
ers. .

One argument offcred in juftification of this power
exerciled over aliens, is, that- the sdmifion of them
into the country being of favour not of right, the
favour is at all times revocable.

To this argument it might be snfwered, that elow-
ing the truth of the inference, it would be no proof of
what is required, A queftion would @ill occur,
whether the conftitution had vefted the difcretionary
power of admitting aliens, in the federal  government
or in the {tste governments. '

But it cannot be a true inference, that becsufe the

revoked at pleafure. A grant of land to an’ individu-
a), may be of favour, not of right ; but the moment

mutt be forfeited Before it can be taken awsy. To
pardon a inalefaétor may be a° favour, but the pardon
is not, on that account, the lefy irrevocable. To
admit an slien to natwuralization, is #s much a favour,

not be pretended, that & perfon naturalized can be
deprived of the bencfit any more than & native citizen
can be disfranchifed. ”

Again, -it is {sid, that alieos not being parties to
the -conltitution, the rights and privileges which it
fecures, cannot be at all claimed by them.

“T'o this reafoning, alfo, it might be anfwered, that
although alicns are not parties to the conflitution, it
“does not follow that the conftitution has vefted in con-
grels an abfolute power over them. The parties to
the conftitution may have granted, or retained, or
modified the power over aliens, without regard to that
particular confiderstion. g

But a more direék reply is, that it does not follow,
becaufe aliens a1e not parties to the confitution, as
citizens are partics to it, thst whillt they 2&uslly con-
form to it, they have no right to its proteflion. A{ien:
are not more parties to the laws, than they -afe partics
to the conflitation ; yet it will not be-difpufed, that ds
they owe on one hand, & temporary obedicnce; they ire
entitled in return, to their prote€lion and idvantage. «

1t alienst had no rights under the contftitution, they
might not only be banifhed, but even capitally pu-
nifthed, “without a jury or the other incidents to a fair ,
trial, - But fo far hes & contrary principle been car-
sied, in every part of the United States, that except
on charges of treafan, sn alien has, befides all the
common privileges, the fpecial one of being tried by

utfibrity.’ but -by-.the _ a jury, of which one half may be alfo aliens. -

. Tx is faid, furthes, that by the law sud pradtice of
nations; aliens. sy be removed- at difcretion, ' for
offences againft the law of nations; that congrefy'are
suthorifed to define and. punifh fuch offences; and-
that to be dangerous, to.the: pesce of fociety isy”in
slieng,-one of thofe offencess - -~ » 0 T
. The ditinQion between glien enemies dnd-alien
friends is a clear snd conclufive sofwer <o - this: argd-
_ment,  Alier eoémiesare under-the law. of ‘nations
and-lidble'to be punifhed for cffedcéragainft’iti ' Alieh
_friends, except:in' the fingie cafe - of public ‘minifters,
‘ave ‘under.the municipal lsw, and mufd be_ tried and
punifhed according'to that lewonly. L AR
_ This argument.alfo,. by referring the aliens&; to
the. poyver of : congred define snd: 13 ffenices -
_sgainft the law of nig 1;‘!’&:’- the gﬂpt' thttrtol;e
a&'is of & pedal;- not merely-of: v preventive operation,
h'mﬁ.«jd‘»’u‘;gbefo&nﬁdé&a.
ra) 46 thé punifhmeiititin
{ome offenee ther defervel
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. And if it be'n’ pe- “orjmiprif

Invafion is'an-operation of war. To prot:&'ng’a‘iiﬁ'

o] nbeioga chara@teriftic feature of the federal conftitu- plied.  And if it be a punifment, it will remain to invafion is 4n exercife of the powerof war. A pow-
&4 o, at it was origibaly ratified, and an amendment be inquired, whether it can be conftitutionally in. er sherefore not incident to war, cannot be incident to

a particular modification of war. And a$ the renioval

gt delegated to the United States by the confitution, exccutive magifirate, on perfons convited of no per-  of alien friénds has appeared to be no incident to &
por prohibited by it to the Rates, are referved to the fonsl offence againft the Jaws of the land, nor in. general flate of war it cannot be incident to a paftial

ftate, or a partichiar modification of wir:

Nor can it ever be grarited, that a power to a& on-
a cafe when it allually occnrs, includes'a ‘power over
all the means that may teud to prevent the océurresce
of the cafe. Such s latitude of conRru&lion would .
render unavailing; every prafticable definition of par-
ticular and limitted powers.  Under the idea of pres
venting war in general, as well as invafion in particu.
lar, not only sn indiferiminate removal of all aliens,
might be enforced ; but s thoufand other things fiil
more remote from the operations and precintions apper-
tenant to war might take place. A bigotted or tyran.
nical nation might threaten us with widr, unlefs certain
religious or political regulations were adopted by'us;

- pifed in the fame publication.;. the one providing for admiffion of ap alicn is a favour, the favour may be yet it never could be inferred, if the regulatjons-which

would prevent war, were fuch as congrefs had other-
wife no power to make, that the power to meke them

trdliens of every .nation in peace and amity with the the grant-ia made, the favour becomes x right, and  would grow out of the purpole they were 1o anfwer.

Congrefs have power to fupprefy infurretions; yet it
would not.be allowed to follnw, thag they might em-
ploy all the means tending to prevent them ; of which
a fyfiem of moral inftru@ion for the ignorant, and pro-

¢, and of courfe to treat it and all its members 23 as to admit bim to refide in the country ; yet it can- vident fupport for the poor, might be regarded as

among the molt eficacious. - .

One argoment for the power of the general govern-.
ment to remove alicns would have been pafied in
filence, if it had appeared under any authority. inferior
to that of a jeport, made to rthe houfe of reprefentatives
by a committee, and approved by the houfe. The
doftrine on which this argument is founded, is of fo
new snd fo extraordinary a chirafler, and firikes fo
radically at the political fyflem of America, that it is

per to ftate it in the very words of the report.,

e The t&[cﬁnccming?licns] 1 faid t:’:emncon.
s¢ ftitutional, becanfe to remove aliens is a direR -
v .breach of the conftitution, wlhiich provides, by the
« gth fe@ion of the rft article, that the migration or
¢ importation of fuch perfons «s any of the fates thall
* think proper 1o sdmit, fhall nat be prohikiced by
¢ the congrefs, prior to the year 1808.”
~ Among the sn{wers given to this'objeion to the
conftitationality of the 2k, the following very remark-
able ooe is extrafied. s L - 55
s¢ Thirdly, that as the conflitotion ‘has'given 24 2be
*¢ flatér no power to’ rémove allens, during the period
o "of the limitation under conflderation, in the mesn-
« time; on the confirulion affumed, there would be-
« no sathority in the country, empowered to ferd
« sway dangerous aliens which.cannot be admitted -

The resfoning here ufed, would not,.in any view, -
be conclufive ;j—becaule thére are powers exerciied by
moft otkier governments, which, in the Unlted States,
sre- withiheld by the people, both from the gqerd

] Of this

government’ and from the Rate, governments,,.
fort sre many of the powers prohibited by the
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